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KELLER AND HECKMAN LLP
Serving Business through Law and Science*

1001 G Street, N.W.
Suite SOO West
Washington, D.C. 20001
lei. 202.434.4100
fax 202.434.4646

December 10, 2009

Ms. Marlene H. Dortch, Secretary
Federal Communications Commission
Office of the Secretary
445 12th Street, S.W.
Washington, DC 20554

Writer's Direct Access
Thomas Il. Magee
(202) 434-4128
magcc@khlaw.com

Re: Notice of Written Ex Parte Commullicatioll
we Docket No. 07-245 ("Pole Atlachmellt Proceeding"),'
GN Docket No. 09-29 C'Rurlll Broadbfllu! Stmtegy PJ'Oceedillg"),'
GN Docket No. 09-51 C'Nll/io/lal Bromlb(l1/(/ Pill" Proceeding"),' {lilt!

we Docket No. 09-154 ("VoIP Pole Atlac/tmellt Rate Proceeding")

Dear Ms. Dortch:

On behalf of our clients, Allegheny Power, Baltimore Gas and Electric Co., Dayton
Power and Light Co., FirstEnergy Corp., Kansas City Power and Light, National Grid, NSTAR
and PPL Electric Utilities (the "Coalition oJConcemed Utilities''), please accept into the records
of the above-captioned proceedings the attached !inal pole allachment regulations that were
adopted yesterday by the State of New Hampshire Public Utilities Commission ("New
Hampshire PUC").

Following a lengthy rulemaking proceeding, the New Hampshire PUC, which serves a
great many hard-to-reach rural communities, adopted pole attachment regulations that require
most make-ready work to be completed by pole owners within 150 days following pre-payment
of make-ready estimates, while the estimates themselves (for 200 poles or less) must be provided
within 45 days after application. See Puc §§ 1303.12, 1303.04.

The New Hampshire PUC also placed severe restrictions on the use of boxing and
extension arms. See Puc §§ 1303.10, 1303.11.

This 195-day (150 + 45 = 195) ll1ake~ready deadline and other rulings by the New
Hampshire PUC arc consistent with arguments made repeatedly by the Coalition oJCollcemed
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Urilirie}- and inconsistent with the unreasonable make-ready deadlines and other operational
demands of certain wireless and CLEe attachers.2.

These newly-adopted cw Hampshire PUC regulations affect only the few electric utility
pole owners that operate ill the Stale of ew Hampshire and arc far more reasonable than the
demands of these wireless and CLEe attachers, who would have the Commission impose
regulations on operationally-distinct electric utilities throughout the country prior to fully
analyzing their impact. Their requests for such ill-considered decision-making should be denied.

Your attention to this matter is appreciated. Should you have any questions or require
any additionalll1fonllation, please feel free 10 contact the undersigned.

s?£
//f/?2~o/#
Thomas B. Magee
Jack Richards

cc: Chainnall Genachowski
Commissioner Copps
Commissioner Clyburn
Commissioner McDowell
Commissioner Baker
Christine Kurth
Christi Shewlllan
William Dever
Albert Lewis
Marcus Maher
Jonathan Reel
Rebekah Goodheart

1See e.g., Letter to Acting Chairman Michael J. Copps, Commissioner Jonathan S. Adelstein and Commissioner
Robert M. McDowell from Thomas Magee and Jack Richards, attomeys for the Cmllitioll o/Concerned Ulilities,
daled May i, 2009. filed in the Pole Altachmelll Proceeding, we Docket No. 07-245 and Rural Broadband Strategy
Proceeding, GN Docket No. 09-29.
1 See e.g., Letter to Marlene Donch, Secretary. FCC, from the Broadband & Wireless Pole Attachment Coalition
("DWPA"), dated Febmary 23. 2009 ("Febmary 23 BWPA Letter"); and Letter to Marlene Dortch. Secretary, FCC.
from most of the same companies thai comprise the BWPA Coalilion, dated March 27, 2009, ("March 27 BWPA
Lener"); "Comments ofFibenech Networks, LLC and Kentucky Data Link, Inc.," Repon on Rural Broadband
Strategy and implemclltation ofScction 224 of the Act; Amendmcnt of the Conuuission's Rules and Policies
Governing Pole AUachmcnls (filed March 25, 2009) ("FibertechlKDL Comments").
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Dc(;emlbcr 10, 2009

CiU"O! Holahan, Director
OHice nfLegislative Services
Room 114, State House
107 North Main Street
Concord, NH 03301-4951

RE: Filing ofAdopted Rules
Puc 1300 Utility Pole Attachments
Final Proposal No, 2009-79
Commission Docket No. DRM 0&-004

DearMs, Holahan:

The Public Utilitles Commission(Comrnission) pursuant to RSA 54l ~A: 14, III and Chapter 3,
section of the New Hampshire DnffUng and Procedural Manualfbr AdminLs'tl"ative Rules (the
Manual), hereby files 'with the Direct()!"' oCthe Office ofLegislative Serviees in care ofthe Division of
Administrative Rules, the cnclosed adopted mle$, as refemxl to in the caption above, The Joint
Legislative Committee on Administrative Rules (Committee) voted to approve these mles at its
December 3, 2009 meeting, On December 9,2009, the Cm11Jnission held it public hearing,pursuant
to RSA 91-A:2, Ill, and voted to adopt Final Proposal 2009-79 as approved by the Committee.

We hereby certify that the material enclosed is a true copy of Puc 1300, Utility Pole
AUaehrnents, which was adopted by vote ofthe C.ommission.

As requir(xl by Chapter 3, seetion ofthe Manual,encloscd fbI' fIling nrc:

• 2 copies adopted rules in thefhrmat required by Chapter 4 ofthe Mamtai, including the
appendix enntaining the cross reference table required by RSA 541-A:3·a,II; and

• One copy ofa cover letter (this letter) containing the name and address agency adopting
the rules; identification oftlle rules by number; the date ofthe rul.es' adoption; the
effective time and date, ifother than a.m. ofthe day atlcrfiHng; identiHcatiun ofany
t-Xlit011aJ changes made in the adopted. ndes frOln the text ofthe tinal proposal after tx-lrnuHlttee
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rcvic\v; and signature by a tnembcr group with rulemaking authority, certifying that
materia! enclosed is a true copy ofthe rules adopkxl by agency on the date

It is the intention ofthc Commission
a.m. on the da:y alier filing.

the enclosed mIl'S shall become dt",cJ!vP at l2:0 I

contact us ifyou questions or ",'{)I1ocms.

YoursT11lly,



Adopted Rule 12-09-09

CHAPTER Puc 1300 UTILITY POLE ATTACHMENTS

Statutory Authority: RSA 374:3; RSA 374:34-a

PART Puc 1301 PURPOSE AND APPLICABILITY

Puc 1301.01 Purpose. The purpose of Puc 1300, pursuant to the mandate ofRSA
374:34-a, is to ensure rates, charges, ternlS and conditions for pole attachments that are
just and reasonable. Nothing in this rule shall be construed to supersede, ovenule, or
replace any other law, rule or regulation, including municipal and state authority over
public highways pursuant to RSA 231: 159 et seq.

Puc 1301.02 Applicability. Puc 1300 shall apply to:

(a) Public utilities within the meaning ofRSA 362, including rural electric
cooperatives for which a certificate of deregulation is on file pursuant to RSA 301:57,
that own, in whole or in part, any pole used for wire communications or electric
distribution; and

(b) Attaching entities with facilities attached to such poles, or seeking to attach
facilities to such poles.

PART Puc 1302 DEFINITIONS

Puc 1302.01 "Attaching entity" means a natural person or an entity with a
statutory or contract right to attach a facility of any type to a pole, including but not
limited to telecommunications providers, cable television service providers, incumbent
local exchange carriers, competitive local exchange carriers, electric utilities, and
governmental entities.

Puc 1302.02 "Boxing" means the placement oflines or cables on both the road
side and the field side of a pole.

Puc 1301.03 "Commission" means the New Hampshire public utilities
commISSIOn.

Puc 1302.04 "Extension ann(s)" means a bracket attached to a utility pole to
provide support for cables or wires at a distance from the pole.

Puc 1302.05 "Facility" means the lines and cables and accompanying
appurtenances attached to a utility pole for the transmission of electricity, infonnation,
telecommunications, or video programming for the public or for public safety purposes.

Puc 1302.06 "Federal Communications Commission (FCC)" means the U.S,
government agency established by the Communications Act of 1934 and charged with
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regulating interstate and international communications by radio, television, wire, satellite
and cable.

Puc 1302.07 "Make-ready work" means all work, including but not limited to
realTangement or transfer of existing facilities, replacement of a pole, or any other
changes required to accommodate the attachment of the facilities of the party requesting
attachment to the pole.

Puc 1302.08 "Pole" means "pole" as defined in RSA 374:34-a, I, namely "any
pole, duct, conduit or right-of-way that is used for wire communications or electricity
distribution and is owned in whole or in part by a public utility, including a rural electric
cooperative for which a certificate of deregulation is on file with the commission
pursuant to RSA 301 :57."

Puc 1302.09 "Prime rate" means the rate reported in the Wall Street Journal on
the first business day of the month preceding the beginning of each calendar quarter, or
the average of the rates so reported on that day.

Puc 1302.10 "Utility" means a "public utility" as defined in RSA 362:2,
including a rural electric cooperative for which a certificate of deregulation is on file with
the commission pursuant to RSA 301 :57.

PART Puc 1303 ACCESS TO POLES

Puc 1303.01 Access Standard. The owner or owners ofa pole shall provide
attaching entities access to such pole on terms that are just, reasonable and
nondiscriminatory. Notwithstanding this obligation, the owner or owners of a pole may
deny a request for attachment to such pole:

(a) When there is insufficient capacity on the pole;

(b) For reasons of safety, reliability or generally applicable engineering purposes;
or

(c) Where the pole owner(s) does not possess the authority to allow the proposed
attachment.

Puc 1303.02 Owner Obligation to Negotiate. The owner or owners of a pole
shall, upon the request of a person entitled to access under these rules seeking a pole
attachment, negotiate in good faith with respect to the telms and conditions for such
attachment.

Puc 1303.03 Requestor Obligation to Negotiate. A person entitled to access
under these rules seeking a pole attachment shall contact the owner or owners of the pole
and negotiate in good faith an agreement for such attachment.
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Puc 1303.04 Request for Access and Response Requirements. Requests made
under these rules and pursuant to a pole attachment agreement for access to a utility's
poles shall be in writing. Absent circumstances beyond the pole owner's control, such as
force majeure, a survey for an application not exceeding 200 poles shall be completed
and the results communicated to the applicant seeking to attach within 45 days of
receiving a completed application and survey fee. Pole owners shall grant or deny access
in writing within 45 days ofreceiving a complete request for access. The owner's denial
of access shall be specific, shall include all relevant evidence and information supporting
its denial, and shall explain how such evidence and information relate to the grounds in
Puc 1303.01 for such denial.

Puc 1303.05 Authorization Required. No person may attach facilities to a pole
without authorization in writing from the pole owner or owners prior to attaching such
facilities, in accordance with Puc 1303.04.

Puc 1303.06 Notification.

(a) A pole owner shall provide an attaching entity no less than 60 days' written
notice prior to:

(1) Removing any of that person's facilities;

(2) Increasing any annual or recurring fees or rates applicable to the pole
attachment; or

(3) Modifying the facilities other than as part of routine maintenance or in
response to an emergency.

(b) Attaching entities shall provide written notice to a pole owner or owners no
less than 60 days prior to:

(1) Modifying an existing attachment other than as part of routine
maintenance or in response to an emergency, or to install a customer drop
line;

(2) Increasing the load or weight on a pole by adding to an existing
attachment, other than as part of routine maintenance or in response to an
emergency, or to install a customer drop line; or

(3) Changing the purpose for which an existing attachment is used.

(c) Separate and additional attachments are subject to pole attachment application
and licensing processes.

Puc 1303.07 Installation and Maintenance.
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(a) All attachments shall be installed in accordance with the National Electrical
Safety Code, 2007 edition, the National Electrical Code as adopted in RSA ISS-A: 1, IV,
and the SR-1421 Blue Book-Manual ofConstruction Procedures, Issue 4, Telcordia
Technologies, Inc. (2007), and in accordance with such other applicable standards and
requirements specified in the pole attachment agreement.

(b) Any attachment shall be installed and maintained to prevent interference with
service furnished by the utility pole owner or owners and any other attaching entity.

(c) Where a pole or existing attachment is not in compliance with applicable
standards and codes and must be brought into compliance before a new attachment can be
added, the cost ofbringing that pole or existing attachment into compliance shall not be
shifted to the entity seeking to add a new attachment.

Puc 1303.08 Labeling of Attachments. Attaching entities shall clearly label their
attachments with owner identification.

Puc 1303.09 Location of Attachments. No attaching entity shall be denied
attachment solely because the only space available for attachment on a pole is below the
lowest attached facility. If the owner of the lowest facility chooses to relocate its existing
facilities to a lower allowable point of attachment so that a new attachment will be
located above that owner's existing facilities, that owner shall bear 60 percent of the cost
of relocation. The new attaching entity shall bear the remaining 40 percent of the cost of
relocation, except where Puc 1303.07(c) applies.

Puc 1303.10 Boxing of Poles. Pole owners may restrict the practice ofboxing
poles consistent with the restrictions it places on its own practice of boxing poles as
defined in the company's written methods and procedures. Such boxing shall be safely
accessible by bucket trucks, ladders or emergency equipment and otherwise consistent
with the requirements of applicable codes, including the National Electrical Safety Code.
Boxing may be permitted only with express, written authorization by the pole owner.
Pole owners shall grant or deny permission to use boxing, in writing, within 30 days of
receiving a request. An owner's denial of the use of boxing shall be specific, shall
include all relevant information supporting its denial, and shall explain how such
information supports denial.

Puc 1303.11 Use of Extension Arms. Pole owners shall allow limited, reasonable
use of extension arms by attaching entities for purposes of clearing obstacles or
improving alignment of attachment facilities. Under no circumstances may extension
arms be used to avoid tree trimming requirements. Any use of extension arms shall be
consistent with the requirements of applicable codes, including the National Electrical
Safety Code. Extension arms may be permitted only with express, written authorization
by the pole owner. Pole owners shall grant or deny permission to use extension arms, in
writing, within 30 days of receiving a request. An owner's denial of use of extension
arms shall be specific, shall include all relevant information supporting its denial, and
shall explain how such information supports denial.
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Puc 1303.12 Make-Ready Timeframes. Unless otherwise agreed by parties to a
pole attachment agreement, pole owners shall complete make-ready work within 150
days after any required pre-payments are rendered for make-ready estimates provided to
the attaching entity by the pole owner or owners. Where make-ready work requires 10
poles or less and no pole replacements, the work shall be completed within 45 days after
any required pre-payments for estimates are rendered.

PART Puc 1304 DISPUTE RESOLUTION

Puc 1304.01 Voluntary Agreements. A pole attachment agreement submitted to
the commission for adjudication shall be deemed a voluntary agreement pursuant to RSA
374:34-a, VII. A party filing a petition under this part shall have the burden ofproving
that an agreement is not just, reasonable and nondiscriminatory.

Puc 1304.02 Lack of Agreement. A person requesting a pole attachment and
entitled to access under these rules and unable, through good faith negotiation, to reach
agreement with the owner or owners of a pole or poles subject to this chapter, may
petition the commission pursuant to Puc 203 for an order establishing the rates, charges,
terms and conditions for the pole attachment or attachments. Such a petition shall
include the information required for complaints to the FCC made pursuant to the terms of
47 CFR § 1.1404(d) through (m) in effect on July 16,2007.

Puc 1304.03 Dispute Following Agreement or Order. A party to a pole
attachment agreement, or a party subject to an order of the commission establishing rates,
charges, terms or conditions for pole attachments, may petition the commission pursuant
to Puc 203 for resolution of a dispute arising under such agreement or order.

Puc 1304.04 Unauthorized Attachments. A pole owner may, but is not obligated
to, petition the commission pursuant to Puc 203 for an order directing the removal of
facilities that are attached to a pole without authorization pursuant to this chapter.

Puc 1304.05 Procedure. Upon receipt of a petition pursuant to this part, the
commission shall conduct an adjudicative proceeding pursuant to Puc 203 to consider and
rule on the petition, and shall provide notice to affected municipalities to the extent
required by RSA 54l-A:39.

Puc 1304.06 Rate Review Standards.

(a) In determining just and reasonable rates for the attachments of competitive
local exchange carriers and cable television service providers to poles owned by
incumbent local exchange carriers or electric utilities under this chapter, the commission
shall consider:

(1) Relevant federal, state or local laws, rules and decisions;
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(2) The impact on competitive alternatives;

(3) The potential impact on the pole owner and its customers;

(4) The potential impact on the deployment of broadband services;

(5) The fornmlae adopted by the FCC in 47 CFR § 1.1409(c) through (f)
in effect on July 16, 2007; and

(6) Any other interests of the subscribers and users of the services offered
via such attachments or consumers of any pole owner providing such
attachments, as may be raised.

(b) In determining just and reasonable rates for all other attachments under this
chapter, the commission shall consider:

(1) Relevant federal, state or local laws, rules and decisions;

(2) The impact on competitive alternatives;

(3) The potential impact on the pole owner and its customers;

(4) The potential impact on the deployment of broadband services; and

(5) Any other interests of the subscribers and users of the services offered
via such attachments or consumers of any pole owner providing such
attachments, as may be raised.

Puc 1304.07 Remedies. When the commission determines just and reasonable
rates under this part that differ from the rates paid by the petitioner, the commission shall
order a payment or refund, as appropriate. Such refund or payment shall be the
difference between the amount actually paid and the amount that would have been paid
under the rates established by the commission, plus interest, as of the date of the petition.

Puc 1304.08 Interest. Refunds or payments ordered under Puc 1304.07 shall
accrue simple annual interest at a rate equal to the prime rate.
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Rule Applicable Statute

Puc 1300 RSA 374:3; RSA 374:34-a


